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LABOR RELATIONS 
a Decem-
ber 29, 
1988, the 
Califor-
--niaSu­
preme Court decided 
Foley vs. Interactive 
Data Corp., perhaps 
the most eagerly 
awaited state su­
preme court decision
in years. The Foley 
ruling, which im­
mediately was hailed 
as a tremendous vic­
tory for California employers, elimi­
nated punitive damage awards for many 
wrongfully terminated employees. That 
was the good news for employers. 
The decision, however, also pro­
vided employers with sobering news. 
Most significantly, the court ruled that 
employment relationships essentially are 
contracts, with terms created by the 
reasonable expectations of the parties. 
Thus, the majority of California 
employees now have a right to sue for 
breach of contract if terminated without 
good cause. Although precluded from 
asking for punitive damages in most in­
stances, these employees can seek loss 
of income and benefits until comparable 
employment is found (which, for older 
workers, may be the rest of their working 
lives). One such lost benefit could be an 
employee's fully vested pension. 
Emotional Distress Awards May 
Replace Punitive Damages 
Another piece of bad news for 
employers might be the Foley court 
majority's silence as to whether an em­
ployee suing for breach of contract can 
recover damages for emotional distress. 
Such damages often are used by juries as 
a somewhat diluted substitute for pu-
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nitive damages. Therefore, if this area of 
damages is allowed in the future, this 
decision may carry no good news at all 
for employers. The dissenting justices 
suggested that recovery for this type of 
damage would be appropriate. 
As the case shows, Daniel Foley 
could have been any employee with a 
good work record fired after a conflict 
with a supervisor. 
Foley worked for Interactive Data 
Corp. (IDC) for almost seven years. 
During that time, he advanced from an 
$18,000-a-year assistant product man­
ager to a $56,000-a-year branch man­
ager. After years of receiving 
commendations and promotions, he 
was fired for performance reasons two 
weeks after questioning IDC's hiring of 
his new supervisor, whom Foley sus­
pected was an embezzler. 
Foley brought a lawsuit against the 
company alleging his discharge violated 
public policy, breach of his employment 
contract (unwritten, but implied from 
the conditions of his job) to discharge 
only for good cause and breach of the 
implied covenant of good faith and fair 
dealing (the unwritten agreement in all 
employment contracts that the parties 
will deal fairly with each other). 
Before the case 
went to trial, a judge 
ruled for the com­
pany on all counts, 
the appellate court 
agreed and Foley was 
out of court. Foley 
took his case to the 
California Supreme 
Court. The court 
ruled that Foley 
should have the 
opportunity to 
present his case. The 
court stripped Foley 
(and all employees) of some of the 
weapons that had been used in the past 
but sharpened those remaining, thereby 
changing the battlefield for all future 
employee lawsuits. 
The Foley decision clarified several 
issues concerning California courts for 
the past decade. The Court decided in 
1980 in Tameny vs. Atlantic Richfield 
Co. that discharges in violation of pub­
lic policy would subject an employer to 
tort damages. The definition of public 
policy, however, was left unclear. 
In Pugh vs. See's Candies, Inc. 
( 1981), the California Court of Appeals 
held that circumstances of employment 
could create an implied-in-fact promise 
to terminate only for cause. The circum­
stances that would create this enforce­
able promise were not spelled out. 
Another court of appeals case, 
Cleary vs. American Airlines, Inc. 
( 1980), held that an employer may be 
subject to tort damages when an em­
ployee is fired in bad faith, breaching 
the employment contract's covenant of 
good faith and fair dealing. Left to be 
answered was whether the supreme 
court would uphold this extension of 
tort remedies. 
Citing Tameny, Foley alleged that 
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• The employee's longevity of 
service 
terminable only for cause, rather than at 
the will of the employer, and whether 
that contract was breached. 
• The employer's actions or 
communications reflecting assurances 
of continued employment 
Citing Cleary, Foley argued that his 
employer violated the covenant of good 
faith and fair dealing (a technical term 
for each employer's legal duty to deal 
with employees in a fair, nonarbitrary 
• The practice of the industry. 
Thus, Foley now will have a jury 
determine whether his employment was 
98 
manner) by terminating him on a pre­
text and without reasonable belief that 
it had good cause (i.e., he was told he 
was fired for poor performance, but the 
real reason was because he voiced con­
cern about the investigation of his 
superior). 
Foley contended that he should be 
able to obtain tort damages as a con­
sequence. The court, by a 4-3 majority, 
disapproved the Cleary line of precedent 
and held that tort damages no longer 
were recoverable for a breach of the im­
plied covenant of good faith and fair 
dealing in the employment relationship. 
The court held that only traditional 
contract damages could be obtained, al­
though it refused to discuss what the 
appropriate measure of damages might 
be. 
Court Decision May Reduce Plaintiff 
Awards 
The supreme court's action in strik­
ing down eight years of precedent and 
disallowing a tort cause of action for 
breach of the covenant of good faith 
and fair dealing may go a long way to re­
duce damages in many wrongful ter­
mination suits. Now, many employees 
will be limited to traditional contract 
damages. The court majority specifcally 
left open the question of what the 
appropriate measure of damages would 
be in such a case. 
The fact that punitive and other 
tort damages no longer are available to 
the employee who sues for breach of 
contract (and does not allege public­
policy violations or discrimination) 
should not cause employers to think 
they are liability free. 
The economic damages that can be 
recovered in some wrongful termination 
cases can be high, especially if the plain­
tiff can prove that he or she cannot fnd 
employment at a comparable wage scale 
to the terminated job. Contract dam­
ages also may include consequential 
damages, which in some cases could in­
volve job retraining, relocation and 
similar expenses. 
In addition, as Justice Broussard 
suggests in his concurrence and dissent, 
in some cases emotional distress may be 
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